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JUDGMENT-1:
POTTS J: This is an application for judicial review of a decision of the Housing Benefit Review Board of the London Borough of Sutton notified to the applicant by letter dated 25th April 1990, the decision having been arrived at on 10th April 1990 after a hearing.  Leave to apply was given to the applicant by Schiemann J in September 1990.
The applicant, Mrs Keegan, is in her mid to late 80s.  She is the mother-in-law of Mr Sully.  Mrs Keegan has lived alone at 93 Peaches Close, Cheam, since about February 1975.  At first she was the tenant of Miss M Sully, the freehold owner, and when Miss Sully died on 1st March 1981, Mrs Keegan was paying a rent of £ 18 per week.  Miss Sully left the property to her nephew, Mr Peter J Sully.  He is married to Mrs Keegan's daughter.
Thus it came about that on 1st April an entry was made in Mrs Keegan's rent book:
"Rent free 1981.  Rates, water rate and garden maintenance only to be paid."
Then there is a signature purporting to be that of someone called "Sully".
Mrs Keegan lived rent free at 93 Peaches Close until August 1989.  There is evidence that by then Mr Sully's financial circumstances had changed.  Thus he wrote a letter dated 31st August 1989 in formal terms (page 52):
"Dear Mrs Keegan, Due to circumstances beyond my control, I shall have to charge you rent for occupying 93 Peaches Close, Cheam.  I think a fair rent for this type of property in this area would be £ 60.00 per week plus rates, ground rent and garden maintenance.  This rent will be charged as from the week commencing Sunday, 1st October, 1989 and will be reviewed annually on 1st April."
On 29th September 1989 Mrs Keegan claimed housing benefit for rent.  Her application is to be found between pages 44 and 51 of the bundle.  At page 50 is to be found a section of the application dealing with "Details of Your Tenancy".  The name and address of the landlord is given as Mr PJ Sully at 25 Roseberry Road, Cheam.  The house is described as a maisonnette with two bedrooms, a living room, kitchen and bathroom.  To the question, "Do you pay rent," the box adjacent to the word "Weekly" is ticked.  Against "Exclusive Rent" is to be found the entry "£ 60".  Against water rates is "£ 112.39" and appended at the side the words in manuscript "bill on top".
At page 51 under "Declaration" the form is in these terms:
"Have you enclosed proof of rent paid and tenancy conditions (if applicable)?"
At page 52 of the bundle is a copy of the letter dated 31st August 1989 written by Mr Sully to which I have referred.  The copy letter has on it in the top right-hand corner the words "Appendix 5".  I note from page 29, a document headed "Background Papers" produced by the director of finance of the respondents in his report, that appendix 5 is described as the letter from Mr Sully to Mrs Keegan dated 31st August 1989.  I therefore conclude that at all times relevant to their decision the respondents had sight of Mr Sully's letter of 31st August.
The declaration made by Mrs Keegan is important.  The final page of the application contains these printed words:
"I declare to the best of my knowledge the information given is true and complete.  I authorise the Council to check the information if they wish.  I also undertake to notify the Council at once of any change in income or occupation of my home which may occur after the completion of this form.
WARNING -- To give false information or to fail to notify changes of circumstances may result in an overpayment of benefit which it will be necessary to reclaim and you may be liable to prosecution under the Theft Act 1978."
Mrs Keegan's signature appears immediately under this declaration and this warning.
On 18th October 1989 the respondents refused Mrs Keegan's application for benefit.  On 13th November 1989 Mr Sully requested a review on Mrs Keegan's behalf by a letter in which he said:
"I do not consider that the tenancy was created to take advantage of the Housing Benefit scheme.  The tenancy was created because of my change in circumstances means that I am no longer in a position financially to maintain the property, and I have to let the property for a fair rent.  As I consider that I have a responsibility to my mother-in-law I have decided to let to her.  If this tenancy is held to be contrived then I will have to consider the possibility of eviction.  In view of her age this will mean that under Part III of the Housing Act 1985 the London Borough of Sutton would have a duty to rehouse her.  (Until a final decision is reached on this I would prefer that Mrs Keegan is not kept informed.)"
The copy letter which is to be found at page 55 of the bundle has appended to it in its right-hand corner the words "Appendix 8".  This indicates that the document was before the respondents at all times relevant to this application as appears from the list of background papers annexed to Mr Lester the director of finance's report at page 26 and referred to above.
On 8th December 1989 the respondents refused to review their decision to grant benefit to Mrs Keegan (page 56).  On 21st December 1989 Mr Sully on Mrs Keegan's behalf requested a further review (page 57).  On 2nd January 1990 the respondents agreed to submit to the board the question of benefit.  Thus it came about that on 10th April 1990 the review board met to consider Mrs Keegan's application and arrived at the decision that is the subject of complaint.
The review board was a creature of statute and Regulation as were the questions that it had to determine.  Section 20(7) of the Social Security Act 1986 is in these terms:
"Income-related benefits.
A person is entitled to housing benefit if --
(a) he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home;
(b) there is an appropriate maximum housing benefit in his case; and
(c) either --
(i) he has no income or his income does not exceed the applicable amount; or
(ii) his income exceeds that amount, but only by so much that there is an amount remaining if the deduction for which section 21(5) below provides is made."
Section 20(12) is in these terms:
"Regulations may make provision for the purposes of this Part of this Act --
(h) for treating any person who is liable to make payments in respect of a dwelling as if he were not so liable."
It is common ground that the Regulations in question are made by the Secretary of State.
I now turn to the Housing Benefit (General) Regulations 1987 (No 1971).  Regulation 7 states:
"Circumstances in which a person is to be treated as not liable to make payments in respect of a dwelling.
The following persons shall be treated as if they were not liable to make payments in respect of a dwelling --
(a) a person who resides with the person to whom he is liable to make payments in respect of the dwelling and either --
(i) that person is a close relative of his or his partner, or
(ii) the tenancy or other agreement between them is other than on a commercial basis."
It is not suggested that this Regulation applies to the present case.  Regulation 7(b), however, does.
"(b) a person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling."
The tribunal which sat on 10th April 1990 had to consider this Regulation.  It has been submitted that the Regulation raises three questions for consideration.  The first is whether and when the liability to make payments arose.  The second question would have been material had Miss Findlay proceeded with her ground 2 of the amended grounds.  She has not done so, and therefore it is not necessary for me to refer to it.  The third question would arise in the event of the tribunal deciding that a liability to make payments had arisen in which case the tribunal would have to consider whether or not the liability to make such payments had been created to take advantage of the housing benefit scheme.
It is necessary to refer to Regulation 83(4) of the Regulations, "Decisions upon further review":
"The Chairman of the Review Board shall --
(a) record in writing all its decisions; and (b) include in the record of every decision a statement of the reasons for such decisions and of its findings of questions of fact material thereto."
It is to be observed that these requirements are mandatory.
Other Regulations deal with the manner in which the review board is brought into existence.  Regulations 79, 81 and 82 are relevant.  By her grounds of relief, Mrs Keegan complains:
"1. The Board reached a conclusion which was inconsistent with the evidence before them or alternatively came to a conclusion no reasonable Board could have come to by deciding that 'they were not satisfied . . . that the claimant had agreed to pay the rent demanded'.  They had before them the Applicant's claim form Housing Benefit dated 29th September 1989 and signed by her as true and complete in which she specified that her rent was £ 60.00 per week.
1A. Further or alternatively, the Board reached its decision in a manner contrary to natural justice in that, concluding that 'they were not satisfied on the evidence before them that the claimant had agreed to pay the rent demanded,' they based their decision on a point which had not been argued before them and upon which those representing the Applicant had not been given an opportunity to comment."
As indicated, ground 2 is no longer pursued.  Ground 3 is, so far as is relevant, in these terms:
"If, which is denied, the Landlord's decision in August 1989 to recommence charging rent in respect of the said premises was the relevant agreement creating liability for rent for the purposes of Regulation 7(b), the Board's conclusion at paragraph 3 of its reasons that the said liability was created to take advantage of the scheme is inconsistent with its own finding of fact shown at paragraph (vi) of its record, namely, that the Landlord decided to charge rent because a change in his own financial situation meant that the payment of rent by the Applicant was necessary 'to ensure that the house did not fall into disrepair' as he could not longer afford to maintain her there rent free.
4. Further it is apparent from the reasons given by the Board at Paragraph 3 of its Record that it misdirected itself took into account irrelevant matters by concluding that the 1989 rent agreement was created to take advantage of the scheme because both the claimant and her son-in-law knew that the claimant could not meet her liability to pay the rent and would have to resort to the Housing Benefit Scheme.
5. Further, in reaching its decision the Board failed to take account of relevant evidence properly before it, namely, that if the Applicant cannot pay rent she will face eviction.
6. Further, the Board conducted its deliberations in a manner contrary to natural justice and unfair to the Applicant in that two employees of the London Borough of Sutton, which was effectively the Respondent to the review, were present during the Board's deliberations.  The said employees were Ann Margaret Belcher and Peter Ferguson, as appears from their affidavits sworn herein.
7. Further, the procedure adopted by the Board was contrary to natural justice in that the said Ann Margaret Belcher, although an employee of the said London Borough against whose determination the Review was conducted, acted as legal adviser to the said Board."
It is necessary to consider the decision letter against the statutory and regulatory requirements cited and these grounds.  At page 1 the findings of fact of the board are set out:
"(i) The claimant lived alone at 93 Peaches Close, Cheam, a housing belonging to her son-in-law.
(ii) The claimant for the period 1975 to 25 March 1981 paid rent for the property to the previous landlord (the son-in-law's aunt).
(iii) When the claimant's son-in-law inherited the property, a new agreement was made whereby the claimant lived there rent free.
(iv) The claimant since 1 April 1983 had stated on application forms for housing benefit that she did not pay rent and therefore had only claimed and received rate rebate."
I interpose to say that this was undoubtedly the case as appears from documents to be found at pages 32 and 36 in the bundle.
"(v) A review application for housing benefit was received from the claimant on 15 December 1988 which again stated that she did not pay rent.
(vi) Due to her son-in-law's change in financial circumstances, the claimant's son-in-law decided to start charging his mother-in-law £ 60 per week rent from 1 October 1989, which he calculated was sufficient to ensure the house did not fall into disrepair.
(vii) A review application form was received by the Council on 29 September 1989, in which the claimant stated that she paid £ 60 per week.  The claimant's son-in-law was informed on behalf of the claimant that the Council would not accept the application as the Council considered that the tenancy had been created to take advantage of the Housing Benefit Scheme.
(viii) The son-in-law on behalf of the claimant requested a review of this decision and stated that the tenancy was created because of his change of circumstances which meant he was no longer in a position financially to maintain the property.  The case was reconsidered by the Council and the original decision was reaffirmed.
(ix) Under Regulation 7(b) of the Housing Benefit Regulations 1987, a claimant whose liability to make payments in respect of a dwelling was created to take advantage of the Housing Benefit Scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in receipt of the same dwelling, shall be treated as not liable to make those as payments and therefore ineligible to claim benefit."
I interpose to make the point that this is not a finding of fact.
"(x) No rent had been paid by the claimant from 1 October 1989 and no rent book had been issued to her.
(xi) There was no provision in the agreement between the claimant and her son-in-law made in March 1981 for a review of the payment of rent."
As appears from the report of Mr Lester, director of finance, dated 16th March 1990 (page 26) and exhibited by the affidavit of Mr Pullen, tribunal representative employed at the Citizens Advice Bureau at Wallington, the respondent had before them a substantial body of documentation.  Precisely what this documentation was can be seen at pages 29 and 30 of the bundle.
I make particular reference to a letter written by Mr Sully to Miss Law of the assessments department on 29th September 1989 (appendix 6, page 53):
"With regard to my asking Mrs Keegan to pay rent, after allowing her to live rent free for the past nine years at 93, Peaches Close, Cheam.  My reasons for taking this step are that I am retired and living on a pension.  I have just had the interior of the property completely redecorated.  The outside is in need of complete redecoration.  The central heating boiler will soon need replacing.  Mrs Keegan was in the habit of keeping 2 large earth filled flower pots on the rear balcony, causing it to sag and allow rain to pour onto the maisonnette below.  This has yet to be repaired.  The insurance on the property is £ 140.00 pa -- now due.  My youngest daughter, age 19 years, has just started a 1 year foundation course at Wimbledon Art College with a view to going on to university.  She will need financial support to see her through the next 4 years.
Our needs are simple and whilst I was working I was able to afford the upkeep of the two properties and a large family, but this I can no longer do.
If I can assist you in any way please do not hesitate to contact me."
This letter was acknowledged on 18th October 1989 (page 54, appendix 7):
"I cannot accept your mother's application for Rent Allowance as under Regulation 7b of the Housing Benefit Regulations 1987 I must consider the tenancy to have been created to take advantage of the Housing Benefit Scheme.
If your mother does not agree with this decision you may appeal on her behalf stating the reasons of appeal.  If you wish to seek a further review you should write to me within 4 weeks of this letter.
Can you also indicate whether you wish me to inform your mother of this decision.  Due to her age, I have written to you in the first instance but if you wish I can also write to her."
The review board had before it a note prepared by Mr Pullen of the Citizens Advice Bureau who appeared to represent the applicant, Mrs Keegan.  The note is produced by Mr Pullen's affidavit, TJP3, and is to be found at page 60.  It is to be observed under "FACTS":
"1.4 On the 1st October 1989 Mr Sully varied the tenancy agreement and charged Mrs Keegan £ 60 per week rent, the reasons being that he could not afford to maintain the property and that his general outgoings had increased.
1.5 Mr Sully has stated that if his tenant continues to be unable to pay the rent she will face eviction."
Against this background I go on to consider the tribunal's reasons for deciding that Mrs Keegan's claim for standard housing benefit be dismissed.
"The reasons for this decision follow from the above findings of fact which led the Review Board to conclude that (1) they were not satisfied on the evidence before them that the claimant had agreed to pay the rent demanded, and therefore that a liability to make payments of rent had been created."
(2) is no longer material.
"(3) the claimant's liability to pay rent was created to take advantage of the housing benefit scheme within the meaning of Regulation 7(b) of the Housing Benefit Regulations 1987, in that the liability was created out of an existing situation whereby there was an agreement that the property was let to the claimant rent free and both the claimant and her son-in-law knew that the claimant could not meet her liability to pay the rent and would have to resort to the Housing Benefit Scheme."
On behalf of the respondents it is submitted that the board had before it evidence that entitled it to find that they were not satisfied that the claimant had agreed to pay the rent demanded and that therefore a liability to make payments of rent under the Act had arisen.
Mr Straker has drawn my attention to findings 10 and 11 concerning the non-payment of rent by the applicant from October 1989 and the absence of any provision in the agreement for a review of the payment of rent.  He has also drawn my attention to the affidavit of Mrs Belcher, a solicitor employed by the respondents who was present when the board met.  That affidavit describes what passed on that occasion.
Mr Straker has also drawn my attention to notes made by Mrs Belcher of what was said.  He submits that when all available information is looked at, it is clear that the board was entitled to conclude as it did under 1.
I am unable to accept Mr Straker's submissions.  The board was strictly enjoined by Regulation 83(4)(a) to include in the record of every decision a statement of the reasons for such decisions and of its findings of questions of fact material thereto.
The solemn assertion by Mrs Keegan at the end of her application for benefit was that she was from 1st October 1989 liable to pay £ 60 a week rent in respect of the premises in accordance with the letter of 31st August 1989 sent to her by Mr Sully as referred to at finding of fact (vii).  I remind myself of the terms of (vii):
"A review application form was received by the Council on 29 September 1989, in which the claimant stated that she paid £ 60 per week."
The reason for the decision was, I remind myself, that the board was not satisfied on the evidence that the claimant had agreed to pay the rent demanded.  This finding is wholly inconsistent with the contents of the application form to which I have referred, and in my judgment the findings made by the board that no rent had been paid and that no provision had been made in any agreement for a review of the payment of rent does not affect this fact.
Miss Findlay therefore submits that the respondents' first reason for refusing Mrs Keegan benefit was arrived at in the teeth of the evidence and was accordingly Wednesbury (Associated Provincial Picture Houses Ltd v Wednesbury Corporation, [1948] 1 KB 223, [1947] 2 All ER 680) unreasonable.  I accept this submission.  If I am wrong in this regard, I should make it plain that I am satisfied that a consideration of the findings of fact and the board's reasons for their decision indicate a failure to take properly into account the effect of Mrs Keegan's declaration that as from 1st October 1989 she was the tenant of the property at a rent of £ 60 per week.
Miss Findlay further submits in relation to the tribunal's first reason for refusing benefit that the tribunal reached a decision on this part of the case without affording the applicant's representatives an opportunity of arguing the point.  She has drawn my attention in particular to two passages in the evidence.  The first is in the affidavit of Mrs Belcher at page 87, paragraph 8:
"Mr Orwin's submissions on behalf of the Council.
Mr Orwin then addressed the Review Board.  He submitted that Mr Pullen's submissions were based on a misinterpretation of the Regulations.  The Council did not say that Mrs Keegan's tenancy was contrived.  Mrs Keegan's liability to make payments was not in dispute, but under the Regulations Mrs Keegan was to be treated as not liable to make such payments.  Mr Orwin said he accepted that there was a bona fide landlord and tenant relationship."
In the notes of the proceedings taken by Mrs Belcher is to be found this passage (page 101):
"Mr Orwin.  Council's position -- lot of red herrings and misinterpretations of Regulations.  First point -- Council doesn't say tenancy contrived but liability to make payments (which we don't dispute) -- treated as not liable -- pursuant to Regulations.  Accept bona fide landlord/tenant relationship."
Thus it is said that those conducting the case for the applicant at the hearing proceeded on the footing that the respondent accepted that Mrs Keegan came within section 20(7)(a) as being a person liable to make payments in respect of a dwelling, that the case was so conducted and that the crucial contentious issue for the board was whether Mrs Keegan should be treated as being not liable to make payments in accordance with the provisions of Regulation 7(b) of the Regulations.
It is submitted that by deciding against Mrs Keegan in the terms of reason (i) the board did so without affording her or her representatives the opportunity to argue the point, they having proceeded on the basis that the point was not an issue.  Thus, says Miss Findlay, this part of the board's decision was reached in a manner contrary to the rules of natural justice.
In my judgment, Miss Findlay's submission is good.  The applicant was entitled to make representations on this point.  She was entitled at the very least to have the point argued in front of the tribunal.  There is reason to think from the passages cited that those acting for the respondents indicated that the point was not in contention.  By concluding against Mrs Keegan in the manner they did, the board in my view denied her the opportunity of putting her case or having her case put.
I go on to consider the board's third reason for dismissing the application.  I again remind myself of the findings of fact made by the board and which it is said that support this part of the decision.  In my view, the board attached a wholly disproportionate weight to the fact that Mrs Keegan could not meet her liability to pay rent demanded by Mr Sully.  It may be said that most applicants for housing benefit under the Regulations find themselves in this position.  Whilst Mrs Keegan's inability to pay the rent is obviously a factor to be taken into account, it would be wrong to approach the questions raised by Regulation 7(b) by regarding Mrs Keegan's ability to pay in isolation.
The liability in question came into being as a result of an agreement between Mrs Keegan on the one hand and Mr Sully on the other.  In order to decide whether that liability was created to take advantage of the housing benefit scheme, it behoved the board to examine the available evidence relating to the means and circumstances and intention of Mrs Keegan and the means and circumstances and intentions of Mr Sully, the other party to the agreement.
As I have attempted to indicate, the tribunal had before it abundant material as to these matters insofar as they concerned Mr Sully.  Moreover, as appears from the documents, Mr Sully was present at the hearing which was conducted, as one would expect, in an informal fashion.
The only findings of fact that the board made in relation to Mr Sully's circumstances are at (vi):
"Due to her son-in-law's change in financial circumstances, the claimant's son-in-law decided to start charging his mother-in-law £ 60 per week rent from 1 October 1989, which he calculated was sufficient to ensure the house did not fall into disrepair."
Whilst finding (viii) refers to Mr Sully, it makes no finding of fact.  The fact found there is that Mr Sully requested a review of this decision and in that request stated that the tenancy was created because of his change of circumstances which meant that he was no longer in a position financially to maintain the property.  In order to arrive at a decision under Regulation 7(b), I am satisfied that the board should have made a specific finding of fact as to Mr Sully's ability or otherwise to maintain the property.  Having regard to the information before it, the board could and should have made a finding of fact as to the consequences flowing in respect of the property and its occupation in the event of Mr Sully not receiving rent for it.
These were matters that went to the question of Mr Sully's bona fides, which was relevant in deciding whether or not the agreement made with the applicant was a genuine tenancy agreement as opposed a sham created to take advantage of the housing benefit scheme.
I am satisfied that the board did not address these matters.  They failed to take into account material that was relevant to their decision, and that failure in my judgment flaws the third reason given by the board for dismissing Mrs Keegan's application.
As to the final ground relied on by Miss Findlay, namely the presence of Mrs Belcher and Mr Ferguson in the room with the board when the board considered its decision, I would only say this.  I have considered the available evidence.  I have considered the authorities cited.  I have well in mind the fact that Mrs Belcher considered herself and her role as akin to that of a magistrate's clerk.  I have reminded myself of the Practice Direction relating to the manner in which magistrates' clerks conduct themselves when their justices withdraw.
In my view, however, this ground fails because Miss Findlay is not able to show that the conduct of Mrs Belcher and Mr Ferguson in retiring with the tribunal has resulted in injustice or posed a real risk of the applicant suffering injustice.  (See George v Secretary of State for the Environment 38 P & CR 609.) This ground therefore fails.
It has been pointed out to me by Ms Findlay that Mr Pullen's affidavit sworn on 20th July 1990 does not support the statement that I made earlier to the effect that he had placed the notes (page 70) before the tribunal.  I have looked again at paragraph 6 of the affidavit (page 10).  That paragraph is somewhat ambiguous.  I unhesitatingly accept, however, from counsel that the correct interpretation to place on it is that Mr Pullen did not physically put the notes into the possession of the board but rather drew the board's attention to the facts and submissions set out orally.
In any event, I am satisfied that the facts to which I specifically referred were contained in documentary material in the possession of the board as indicated in my judgment.
For the reasons given, however, the applicant succeeds since I am satisfied that grounds 1, 1A, 3, 4 and 5 have been made out.

DISPOSITION:
Application granted
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